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QUESTIONS FOR DECISION 

1. Is the service of a summons and complaint upon a 
non-resident while in attendance upon a Court of the Dis- 
rict of Columbia void or voidable and when must the 
defendant move to quash such service? 

2. Where a summons and complaint has been served 
upon an attorney who has represented expressly or im¬ 
pliedly that he is authorized to accept service of process 
on behalf of a defendant and immediately makes known 
to the defendant that he has received such process on 
defendant’s behalf and defendant elects at that time to do 
nothing concerning the matter, may such defendant after 
the lapse of a number of months after judgment by de¬ 
fault has been obtained against her based upon such 
service and an attachment issued thereon then vacate 
such judgment and quash the service of process? 

3. In moving to vacate service of process and judg¬ 
ment is it necessary under the aforesaid circumstances 
for the defendants to establish by affidavit or otherwise 
as a condition to the granting of such motion that the 
defendants have a good and meritorious defense to the 
plaintiffs’ claim? 
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Jack Schwarz and Irwin Schwarz 
t/a Jack Schwarz and Son 

Appellants 

vs. 

Frances Wood Thomas 

Appellee 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANTS’ BRIEF 


JURISDICTIONAL STATEMENT 

This is an appeal from two orders of the United States 
District Court for the District of Columbia quashing 
service of process upon tw’o defendants and vacating 
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judgment obtained by default against such defendants. 
This Court has jurisdiction over this appeal by virtue of 
Sections 1291 and 1294, Title 28 of the U. S. Code. 

STATEMENT OF THE CASE 

On or about November 24, 1952 the appellants, plain¬ 
tiffs below, filed an action in the United States District 
Court for the District of Columbia against the appellees, 
defendants below, to recover the sum of $3,914.58 toge¬ 
ther with interest and attorney’s fees as moneys due and 
owing to them by the defendants represented by certain 
promissory notes executed and delivered by the defend¬ 
ants to the plaintiffs and in a minor amount for certain 
work, labor and material furnished to the defendants by 
the plaintiffs. The defendants were served with process 
in the District of Columbia while they were in attend¬ 
ance before the United States District Court for the 
District of Columbia as parties to certain litigation. A 
complaint and summons was served personally on the 
defendant William M. Thomas on or about February 18, 
1953. At or about the same time a complaint and sum¬ 
mons was served upon Jeff Busby, a member of the Bar 
of the District of Columbia, who was then representing- 
the defendant Frances Wood Thomas in connection with 
litigation then being heard in the District of Columbia in 
the District Court as the attorney for such defendant. 

Sometime thereafter default was entered as to both 
defendants and in August, 1953 judgment was obtained 
against both defendants. Thereafter notices of deposi¬ 
tions were issued to the defendants seeking to take the 
depositions of a number of witnesses and seeking to take 
the deposition of a certain garnishee. 

In reply to one notice of the taking of a deposition the 
attorney for the appellees and the attorney moving to 
quash the process on December 14, 1953 wrote to appel- 
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lants’ counsel acknowledging receipt of the notices of the 
taking of the depositions of both defendants and setting 
forth in such letter the following language: 

“However, when I discussed the matter with the 
Thomases, they felt I should not have accepted serv¬ 
ice for them and they expressed no interest in my 
representing them in defending the action, so I did 
nothing. Rather than contest the service, they let 
the thing go along and you took judgment by default, 
that is along in August”. 

The following year an attachment was issued against 
James L. Thomas as garnishee, a brother of one of the 
defendants. This attachment was issued and served 
sometime in the latter part of July, 1954 or early part of 
August, 1954. At or about that time for the first time 
the defendant then moved to vacate the service of process 
and the judgments setting up as grounds therefor that 
they were non-residents in the District of Columbia in 
attendance upon Court at the time of the service of proc¬ 
ess upon them and that the attorney who had accepted 
service of process for one defendant had no authority to 
do so. The affidavits were not accompanied by any de¬ 
fense to the claim and no excuse was offered or tendered 
as to the delay in moving to quash the service of process 
or vacate the judgments. When the motions were heard, 
the District Court, over the opposition of the appellants, 
quashed the service of process and vacated the judg¬ 
ments. The appellants contend that the District Court 
committed error in doing so. 

STATEMENT OP POINTS 

1 . 

The privilege of freedom from service of process given 
to a non-resident while attending Court in a different 
jurisdiction, is a personal privilege, and such privilege 
unless promptly asserted is waived. 
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2 . 

Where a defendant asserts that an alleged agent was 
unauthorized to accept service of process, such claim 
must be promptly asserted, otherwise, it will have been 
deemed waived or the privilege will be held barred by 
estoppel or laches. 

3. 

Irrespective of the promptness with which a motion to 
quash is filed, it will not be granted after judgment has 
been entered against the defendant unless the defendant 
makes a showing of a meritorious defense. 

SUMMARY OF ARGUMENT 

1. A non-resident who attends a foreign jurisdiction 
in connection with litigation either criminal or civil and 
for the purpose only of such litigation is privileged from 
service of process while necessarily traveling to and from 
the Court and while in attendance upon the Court. This 
privilege, however, is a personal privilege and can be 
waived by the non-resident. Unless the privilege is as¬ 
serted prior to the obtaining of a judgment by a motion 
to quash service of process or without appropriate mo¬ 
tion, or a valid excuse is offered as to why such motion 
could not have been promptly filed and the delay there¬ 
fore excused, a failure to assert such privilege prior to 
judgment is fatal to the claim of privilege and a judgment 
obtained upon such service of process is valid and should 
not be set aside. 

2. Service of process may be had under the rules of 
Court, Federal Rules of Civil Procedure 4 (d) (1) upon 
the defendant personally or upon an agent authorized by 
appointment or by law to receive service of process. If 
it be contended that the person upon whom process has 
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been served has not been duly authorizd to receive serv¬ 
ice of process then it is the duty of the person making 
such assertion to promptly move to vacate such service 
as such privilege is personal to the movant and if the 
movant waits an unreasonable time before making such 
motion such party is estopped by its inequitable conduct 
or barred by laches from asserting the invalidity of the 
service of process. 

3. Since the privilege against service of process is a 
purely personal one and since the motions in this action 
to vacate the judgment and to quash the process were 
filed after judgment which default had been obtained 
against the defendants, it was encumbent upon the de¬ 
fendants to establish by affidavit or otherwise to~thF~sat- 
isfaction of the Court reasonable grounds for the delay 
in making their motions and further that if~suclTmotions 
were granted t hat the defendants had a good defense^ to 
the plaintiff’s claim^ as it is the policy of the Court not 
to do a vain thing. If the defendants have no defense to 
the plaintiff’s complaint then it is only fair and just that 
the judgment remain standing; otherwise it puts the 
plaintiffs upon a merry-go-round of litigation. 

ARGUMENT 


The First Question Raised by the Appeal is Whether 
the Service of Process Upon a Non-resident While in At- 
, tendance Upon a Local Court, is Void or Vo idable. The 

Appellants Assert That Such Service is Only Voidable 
and Must be Promptly Asserted, Otherwise it is Deemed 
Waived. 

Fundamentally in the problem involving service of 
v process upon non-residents is the action upon each other 

r 


r 
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of two conflicting public policies. One is that litigants 
should be free to enter any jurisdiction to litigate mat¬ 
ters without fear that they may be detained or required 
to defend litigation. The other is that a creditor has the 
right to sue his debtor wherever he may be found and to 
prosecute his claim to judgment. 

This problem has been very well solved by the law. It 
holds that service of process upon a non-resident while 
in attendance upon court is not void, but only voidable 
and requires the defendant to promptly assert the privi¬ 
lege. If the privilege is not asserted it is deemed waived 
and cannot be raised after judgment has been obtained by 
the creditor. 

As illustrative of this solution is found rule 12 (b) and 
(h) of the Federal Rules of Civil Procedure: 12(b) 
provides: 

“Every defense, in law or fact, to a claim for relief 
in any pleading . . . shall be asserted in the respon¬ 
sive pleading thereto . . . except that the following 
defenses may ... be made by motion: 111(4) insuf¬ 
ficiency of process, (5) insufficiency of service of 
process. ... A motion making any of these defenses 
shall be made before pleading. .. .” 

And 12 (h) states: 

“A party waives all defenses and objections which 
he does not present either by motion . . . or . . . 
in his answer. . . .” 

It is sound law to require the defendant to promptly 
elect whether to assert the privilege of immunity or to 
have it deemed waived. It lends to stability and finality 
of litigation. It prevents a defendant from permitting 
the bar of limitation to accrue in his home jurisdiction 
and then to vacate a judgment obtained years before in 
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the foreign jurisdiction and leave the creditor without 
remedy. 

Those cases which recite that service of process upon 
a non-resident in attendance upon court to be void, must 
be read in the context of the facts of those cases, and 
they will be found to involve situations wherein the privi¬ 
lege was promptly asserted. The rule of immunity should 
not be construed to extend beyond the purpose it was in¬ 
tended to perform. 

The rule in this and other jurisdictions is that the 
claim to immunity from service of process is that such 
service is voidable and not void, and must be promptly 
asserted. This rule is well stated in 42 American Juris¬ 
prudence 135, Sec, 156: 

“An exemption of privilege from service of civil j 
process ... is regarded as a personal privilege or 
exemption which may and will be waived if net! 
claimed at the proper time "by the person in whose j 
1'avor it runs, as by a motion to quash the service . . . j 
An objection by the defendant that he is privileged! 
from the service of process in the action is not avail-; 
able . . . where he permits judgment to go by default 
after being served. The service of process on one 
who is privileged or exempt from service is not void 
but voidable. . . .” 

j 

The following cases are likewise in point: 

Peters v. Leaque 
13 Md. 58, 71 Am. Dec. 622 

Thornton v. American Writinq Mach. Co. ■ 

83 Ga. 288, 91 S. E. 679 

Eaton v. Eaton \ 

120 Kan. 477, 243 Pac. 1040 

Nelson v. Briqham 
173 Minn. 552, 218 N.W. 101 

It is therefore submitted that the answer to question 
one is that service of process upon a non-resident while 
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in attendance upon Court is voidable only and must be 
promptly asserted, or such privilege from service will be 
deemed waived. 


2 . 

The Second Question Raises a Problem of Basic Im¬ 
portance to the Administration of Justice by the Courts. 
A Licensed Practicing Attorney in the District of Colum¬ 
bia While Representing a Non-resident Defendant in Liti¬ 
gation in the District Court is Approached by the United 
States Marshal to Serve the Client With Process. The 
Attorney States “I Will Accept Service for Her” and the 
Return of the Marshal Shows Such Service. 

Many months later, after judgment against the client 
by default the attorney writes to plaintiffs’ counsel that 
he had no authority to accept such service. In the same 
letter of December 9, 1953 the attorney stated: 

“However, -when I discussed the matter with the 
Thomases, they felt I should not have accepted serv¬ 
ice for them, and they expressed no interest in my 
representing them in defending the action, so I did 
nothing. Rather than contest the service , they let 
the thing go along and you took judgment by de¬ 
fault ...” emphasis supplied. 

Months later and after attachments had been issued to 
various garnishees, for the first time the defendants at¬ 
tacked the judgments and process. Without examining 
into the position of the attorney who aid nothing to 
correct the record created by him, what is the position of 
the defendant who has knowingly acquiesced in the action 
of attorney in accepting service of process 1 

May the defendant -with full knowledge of the attor¬ 
ney’s actions permit the alleged unauthorized acceptance 
of process remain unchallenged until after judgment and 



9 


assets are attached, considerable expenses by the plaintiff 
incurred, caused considerable inconvenience to plaintiff 
attorneys, and others, and then when collection of the 
judgment becomes possible, for the first time attack the 
process and the judgment? 

It is a fundamental principle both of law and equity, 
that only the diligent will be helped, unless a good cause 
is shown for lack of diligence. A person who sleeps 
upon their rights will not be heard to protest if the rights 
are not afforded recognition. Courts canrot function if 
all litigants are allowed to challenge the records of the 
court at such time as suits the convenience of the litigant 
without regard to time and circumstances. 

In 31 American Jurisprudence, 292, Sec. 752 the writer 

savs: 

♦ 

“The unauthorized appearance of an attorney for 
a party may constitute sufficient cause for direct re¬ 
lief from a judgment only where the party is not 
estopped to question the attorney’s authority to rep¬ 
resent him. Such relief may also be precluded by a 
ratification of or acquiescence in the unauthorized 
appearance after notice thereof. . . .” 

And see the following cases: 

Hershey v. Blackmarr 
20 Iowa 161, 89 Am. Dec. 520 
Dorsey v. Kyle 
30 Md. 512, 96 Am. Dec. 617 
Hollinqer v. Reeme 
138 Ind. 363, 36 N. E. 1114 
Corbitt v. Timmerman 
95 Mich. 581, 55 N. W. 437 

In order to cover situations of the foregoing type, 
Rule 60(b) of the Federal Rules of Civil Procedure was 
adopted. Such rule covers practically all situations 
wherein a person seeks relief from final orders or judg¬ 
ments. 
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Will all of the liberality of that rule, the defendants 
could find no reason to justify their delays in seeking 
relief. The question as appellants see the problem is: 
May a defendant who has knowledge that a member of 
the Bar actively representing her in litigation accept 
process for her as her agent, idly sit by with such knowl¬ 
edge while time elapses for approximately eighteen 
months, after judgment, after depositions, after attach¬ 
ments, and then when assets are finally attached, move 
the court to quash such process and vacate the judgment? 

The appellants say the answer is “no”, that the defend¬ 
ant lias by her conduct ratified the attorney’s action, and 
she is estopped by her conduct from questioning such 
service, and barred by laches from raising the point. 

3. 

The Appellants Further State That if for Some Reason 
the Court Should Feel That Defendants are Entitled to a 
Measure of Relief; That Such Relief is Predicated Upon 
the Ability of the Defendants to Establish a Defense to 
the Plaintiffs’ Claim. This Position is Consistent with 
Rule 61 of the Federal Rules of Civil Procedure Which 
Provides that the Court Should Not Vacate a Judgment 
or Order Because of Error or Defect Committed by the 
Court or the Parties Unless Inconsistent With Substan¬ 
tial Justice. 

Whether or not the service of process was voidable, 
irrespective of the attorney’s authority to accept service 
of process, need the court entertain such motions after 
judgment without a showing of substantial injustice to 
the defendants. They have not denied owing the debt to 
the plaintiffs. They have not claimed any prejudice to 
themselves: they have shown no equity in their position. 


Need not a party who is delinquent and seeks relief the 
necessity to show that the plaintiffs are not entitled to 
their judgment and they have defenses to the complaint. 

Local Civil Rule 9(g) provides that a motion to vacate 
a default shall be accompanied by a verified answer set¬ 
ting up a defense to the claim in whole or in part. No 
such verified answer was filed. 

Irrespective of such rule, however, it is basic that be¬ 
fore a court will vacate a default, the moving party must 
show good cause therefore, and a good defense to the 
claim, otherwise the court’s action may be the doing of a 
vain act, which the courts do not wish to do. 

Cockrell v. Fallah 

60 App. D. C. 210 
Bush v. Bush 

61 App. D. C. 357 

SUMMARY AND CONCLUSION 

For summary and conclusion of this brief it is respect¬ 
fully pointed out that public policy does not require that 
service of process upon a non-resident be null and void 
as such policy would not achieve a useful purpose. It is 
the policy that service of process upon a non-resident is 
at the most voidable and that the privilege of the defend¬ 
ant to exercise such right should be promptly exercised. 
.If there is a delay in its exercise then the privilege is 
waived. It is further submitted that the defendant whose 
process was accepted by her attorney has by her actions 
ratified the conduct of the attorney in accepting service 
of process and that her conduct subsequent to the accept¬ 
ance of service of process has been such as to estop her 
iVim claiming lack of authority to accept such process. 
Further, such defendant has delayed for such an unrea- 
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sonable period of time without excuse in asserting the 
lack of authority of the attorney to accept process that 
she is barred by laches from raising such a complaint 

With respect to the over-all problem, it is respectfully 
submitted that the defendants have shown no defense to 
•he claim, they have shown no deprivation of any sub¬ 
stantial right and have shown no reason in law or in 
justice why the court should at this late date have 
quashed process and vacated the judgment. To permit 
the action of the lower Court to stand would be a tri¬ 
umph of form over substance. This has never been the 
policy of the law. 

It is respectfully submitted that the order of the trial 
court should be reversed and the District Court should 
be instructed to reinstate the judgments against the de¬ 
fendants. 


Arthur L. "Wulcher and 
Bernard Shankman 

Attorneys for Appellants 
Investment Building 
Washington, D. C. 
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26 Filed Nov 24 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Jack Schwarz and Irwin Schwarz 
t/a Jack Schwarz and Son 

2704 Ontario Road, NW 
Washington, D. C. 

Plaintiffs 

vs. 

William M. Thomas 
West Shadvside 

Ann Arundel County, Maryland 
and 

Frances Wood Thomas 
West Shadyside 

Ann Arundel County, Maryland 

Defendants 

Civil Action No. 5307—’52 
Complaint 

(Money due and owing) 

1. This is an action to recover the sum of $3,914.58 
with interest at six per cent on $1,231.67 from February 
8, 1952 and with interest at six per cent on $2,600.00 from 
October 6, 1952 besides reasonable attorneys’ fees. 

2. On February 8, 1952 the defendants for a valuable 
consideration executed and delivered to the plaintiffs their 
one certain promissory note in the sum of $1,231.67 with 
interest thereon at six per cent due and payable thirty 
days thereafter. Plaintiffs aver that said note was not 
paid at maturity and that there is due and owing from 
the defendants to the plaintiffs at this time upon said 
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obligation the sum of $1,231.67 with interest at six per 
cent from February 8, 1952. 

3. On October 6, 1952 the defendants for valuable con¬ 
sideration executed and delivered to plaintiff their one j 
certain promissory note dated October 6, 1952 in which | 
the promised to pay plaintiffs thirty days after said j 
date the sum of $2,600.00 and further promised that in I 
the event the note should not be paid at maturity they j 
would pay a reasonable attorney’s fee in addition to the j 
amount due thereon. Plaintiffs aver that said note was j 

not paid at maturity and there is still due and 
27 owing by the defendants to the plaintiffs upon said 
note the sum of $2,600.00 with interest thereon at 

i 

six per cent from October 6, 1952, besides a reasonable 
attorney’s fee. 

4. During the year 1952 the plaintiffs at the instance 1 

and request of the defendants did render services and: 
furnish work, labor, and material for the defendants at! 
premises 1703 Rhode Island Avenue, NW, in the sum of 
$82.91 which the defendants have failed and refused to 
pay. | 

5. Plaintiffs aver that the defendants are non-residents 

of the District of Columbia. | 

i 

Wherefore the premises considered plaintiffs demand 
judgment against the defendants and each of them in th0 
sum of $1,231.67 with interest thereon at six per cent from 
February 8, 1952 and the further sum of $2,600.00 with 
interest thereon at six per cent from October 6, 1952 with 
a reasonable attorney’s fee and in the sum of $82.91 all 
besides costs. 

/s/ Irwin Schwarz 
DISTRICT OF COLUMBIA, ss: 

Irwin Schwarz being on oath first duly sworn deposes 
and says that he is the agent for the plaintiffs herein. 
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Affiant lias been informed and believes and therefore 
avers that the foregoing complaint states a true and 
accurate account of the amount due and owing by the 
defendants to the plaintiffs exclusive of all set offs and 
just grounds of defense. Affiant further avers that the 
defendants are non-residents of the District of Columbia. 

/s/ Irwin Schwarz 

Subscribed and sworn to before me this 24th day of 
November, 1952. 

/s/ Marie H. Little 

Notary Public, D. C. 
Expiration date is 
June 14, 19h5 

/s/ Arthur L. Willcher 

Arthur L. Willcher and 
Bernard Shankman 
Attorneys for plaintiffs 
Investment Building 
Washington, D. C. 

Filed Mar 20 1953 Harry M. Hull, Clerk 

Washington, D. C., Oct 6 1952 

30 days after date We promise to pay 
to the order of Jack Schwarz & Son 
Twenty-six hundred Dollars 

For value received, with interest at the rate of 6 per cent 

per annum until paid. 

Payable at McLACHLEN BANKING CORPORATION, 

Washington, D. C. 

The endorsers of this note hereby waive presentment, 
demand, protest and notice of dishonor, and consent to 
any extension of time of payment hereof to the makers 
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without notice to them. In case this note shall not be paid 
at maturity the makers and endorsers promise to pay 
costs of collection, including a reasonable attorney’s fee. 

No. 8782 $2600.00 Due Nov 5 

/s/ William M. Thomas 
/s/ Frances Wood Thomas 
Address 1703 R. L Ave. 

NW 6 

Endorsers and other parties signing hereunder sever¬ 
ally admit knowledge of the waivers, consent, and other 
provisions on the face hereof, and are severally bound ; 
thereby. 

/s/ Jack Schwarz & Son 
/s/ Jack Schwarz 
/s/ Irwin Schwarz 

j 

Filed Mar 20 1953 Harry M. Hull, Clerk 

I 

$1231.67 Feb 8 1952 

30 days after date I promise to pay to the order of 
Jack Schwarz & Son 

Twelve hundred thirty one & 67/100 Dollars 

Payable at Washington, D. C. 

Value received with interest at 6 per cent per annum 

/s/ William M. Thomas 
/s/ Frances Wood Thomas 

j 

No.Due. 

1703 R I Ave NW 6 
/s/ Jack Schwarz & Son 


I 

i 
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28 Summons in a Civil Action 

UNITED STATES DISTRICT COURT 
For the District of Columbia 

JACK SCHWARZ and IRWIN SCHWARZ, 
t/a Jack Schwarz and Son, 

Plaintiffs 

v. 

WILLIAM M. THOMAS and 
FRANCES WOOD THOMAS, 

Defendants 

Civil Action File No. 5307—’52 
To the above named Defendants: 

You are hereby summoned and required to serve upon 
Arthur L. Willeher and Bernard Shankman plaintiff’s 
attorneys, whose address is Investment BJdg., Washing¬ 
ton, D. C. an answer to the complaint which herewith 
served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service. If 
you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. 

HARRY M. HULL, 

Clerk of Court. 

/s/ Harry R. Martin 
Deputy Clerk. 

Date: November 24, 1952 [Seal of Court] 

29 Filed Dec 29 1952 Harry M. Hull, Clerk 

Return on Service of Writ 

I hereby certify and return, that on the 24th day of 
November 1952, I received this summons and served it 
together with the complaint herein as follows: 
and complaint and the within named defendants William 
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H. Thomas & Frances Wood Thomas are not to be 
found in this district. 

December 16, 1952. 

/s/ W. Bruce Matthews 

United States Marshal. 

By /s/ Z. Z. Cole 

Deputy United States 
Marshal. 


Marshal’s Fees 

Travel.$. Service. 2 00 

Subscribed and sworn to before me, a 

day of 19 

[seal] - 


this i 


Note.—Affidavit required only if service is made by a 
person other than a United States Marshal or his Deputy. 

No. | 

UNITED STATES DISTRICT COURT 

i 

For The i 


SUMMONS IN CIVIL ACTION 
Returnable not later than days after service. 


I 

i 

i 

j 

j 

j 


Attorney for Plaintiff. 
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30 Summons in a Civil Action 

UNITED STATES DISTRICT COURT 
For the District of Columbia 
Civil Division 

Jack Schwarz and Irwin Schwarz 
t/a Jack Schwarz and Son 

Plaintiff 

v. 

William M. Thomas, Frances Wood Thomas 

Defendant 

Civil Action File No. 5307—52 

Accepted Service on Behalf of the Within Named 
Defendant Frances Wood Thomas this 18 of Feb 1953 

/s/ Jeff Busby, Jr. 

Attorney for Defendant 

SUMMONS 

To the above named Defendant: 

You are hereby summoned and required to serve upon 
Arthur L. Willcher and Bernard Shankman plaintiff’s 
attorneys, whose address is Investment Building, Wash¬ 
ington, D. C. an answer to the complaint which is here¬ 
with served upon you, within 20 days after service of 
this summons upon you, exclusive of the day of service. 
If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. 

HARRY M. HULL, 

Clerk of Court. 

/s/ John R. Hess 
Deputy Clerk. 

[Seal of Court] 


Date: February 18, 1953 
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31 Filed Feb 26 1953 Harry M. Hull, Clerk 
Return on Service of Writ 

I hereby certify and return, that on the 18 day of 
February 1953, I received this summons and served it to¬ 
gether with the complaint herein as follows: delivering a 
copy of said summons and complaint to the within named. 

William H. Thomas personally 2/18/53 
Frances Wood Thomas personally 2/18/53 
by serving Jeif Busby, Jr. Attorney 

/s/ W. Bruce Matthews 
United States Marshal. 

By /s/ E. B. Hammond 

Deputy United States 
Marshal. 

Marshall's Fees 

Travel.$. Service.. 2 — 

i 

Subscribed and sworn to before me, a this 

day of 19 

i 

[seal] _j 

Note.—Affidavit required only if service is made by a per^ 
son other than a United States Marshal or his Deputy. 

No_ 

UNITED STATES DISTRICT COURT 

For The 

SUMMONS IN CIVIL ACTION 
Returnable not later than days after service. I 


Attorney for Plaintiff. 
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32 Filed Mar 20 1953 Harry M. Hull, Clerk 
Affidavit in support of default 

District of Columbia, ss: 

Stanley M. Kaiser, being first duly sworn on oath, de¬ 
poses and says that he is the attorney of record for the 
plaintiffs in the above-entitled cause; that the defendant 
Frances Wood Thomas was personally served with proc¬ 
ess on the ISth day of February, 1953, that no appearance 
has been entered by the said defendant, no pleading has 
been filed by the defendant and none served upon the at¬ 
torney for the plaintiffs; that no extension has been given 
and the time for filing answer has expired; that the de¬ 
fendant is neither an infant nor incompetent person. 

The clerk is requested to enter a default against said 
defendant. 

/s/ Stanley M. Kaiser 

Subscribed and sworn to before me this 20th day of 
March, 1953. 

/s/ Robert F. Harrington 

* * * • 

33 Filed Mar 20 1953 Harry M. Hull ; Clerk 

Affidavit in support of default and judgment 
District of Columbia, ss: 

Stanley M. Kaiser, being first duly sworn on oath, 
deposes and says that he is the attorney of record for the 
plaintiffs in the above-entitled cause; that the defendant 
William M. Thomas was personally served with process 
on the 18th day of February, 1953, that no appearance 
has been entered by the said defendant in this cause, no 
pleading has been filed and none served upon the attor- 
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ney for the plaintiffs on behalf of the defendant and no • 
extension lias been given and the time for filing answer j 
has expired; that the defendant is neither an infant nor j 
incompetent person. 

That there is now justly due and owing by the defend- : 
ant to the plaintiffs the sum of 3,914.58 Dollars with 
interest from Oct 6, 1952 on $2600.00 and from Feb 8, 
1952 on $1231.67 and from March 20, 1953 $82.91 all at 
six per cent and costs. j 

The clerk is requested to enter a default and judgment ' 
against said defendant. 

/s/ Stanley M. Kaiser 

Subscribed and sworn to before me this 20th day of j 
March, 1953. j 

/s/ Robert F. Harrington i 

• • • • 

34 Filed Jtar 20 1953 Harry M. Hull, Clerk 

i 

Default 

It appearing that the above-named defendant Frances j 
Wood Thomas has failed to plead or otherwise defend 
this action though duly served with summons and copy 
of the complaint on the 18th day of February, 1953 and 
an affidavit on behalf of the plaintiff having been filed, itj 
is this 20th day of March, 1953, declared that Frances 
Wood Thomas defendant herein is in default. ; 

HARRY M. HFLL, Clerk, j 
By /s/ Robert F. Harrington 
Deputy Clerk. 

i 

• • • • 
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35 Filed Mar 20 1953 Harry M. Hull, Clerk 

Default and Judgment by Clerk 

It appearing that the above-named defendant William 
M. Thomas has failed to plead or otherwise defend this 
action though duly served with summons and copy of 
the complaint on the 18th day of February, 1953, and an 
affidavit on behalf of the plaintiffs having been filed, it is 
this 20th day of March, 1953, declared that William M. 
Thomas defendant herein is in default. 

Wherefore, upon request of the plaintiffs and on affi¬ 
davit of the amount due from the defendant William M. 
Thomas to the plaintiffs, judgment for Jack Schwarz and 
Irwin Schwarz t/a Jack Schwarz & Son plaintiffs against 
William M. Thomas defendant is entered for three thou¬ 
sand nine hundred fourteen dollars and fifty-eight cents 
($3,914.58) with interest on $2,600 from October 6, 1952 
and on $1,231.67 from February 8, 1952 and on $82.91 
from date of judgment and costs. 

HARRY M. HCLL, Clerk. 

By /s/ Robert F. Harrington 
Deputy Clerk. 

• • • • 

36 Filed May 23 1953 Harry M. Hull, Clerk 

Motion for Judgment 

Plaintiffs move the Court for a judgment against the 
defendants and each of them in the amount of $1,231.67 
with interest at six per cent from February 8, 1952 and 
the further sum of $2,600.00 with interest thereon at six 
per cent from October 6, 1952 and a reasonable attorney’s 
fee thereon and in the sum of $82.91 and for reason 


13 A 


therefore aver that default has been taken against the 
defendants for their failure to appear and answer the 
complaint. 

j 

/s/ Arthur L. Willcher 
Arthur L. Willcher 

• • • • 

37 Filed Sep 9 1953 Harry M. Hull, Clerk ! 

Judgment 

Upon consideration of the plaintiffs motion for judg¬ 
ment against the defendants and it appearing to the 
Court that the defendants have been duly served with 
process and that Jeff Busby, has entered an appearance 
on behalf of one defendant; that no Answer has been 
filed to the Complaint, nor any defense raised by motion; 
that a default has been entered against both defendants; 
that the Complaint filed herein has been verified by the 
plaintiffs and that the promissory notes upon which the 
action has been predicated has been filed herein; and it 
appearing to the Court that the Plaintiffs’ motion for 
judgment against the defendants should be granted, it is 
by the Court this 9th day of September, 1953 

ORDERED that plaintiffs’ motion for judgment against 
the defendants William M. Thomas and Frances W. 
Thomas be and the same is hereby granted, and it is 

ORDERED that the plaintiffs Jack Schwarz and Irwin 
Schwarz be and they are hereby granted judgment 
against the defendant Frances Wood Thomas in the sum 
of $1,231.67 with interest thereon at 6% from February 
8, 1952, and in the further sum of $2,600 with interest 
thereon at 6% from October 6, 1952, and in the further 
sum of $82.91 besides costs and an attorneys fee of 
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$390.00 to Arthur Willcher against the defendants Wil¬ 
liam M. Thomas and Frances Wood Thomas. 

/s/ Alexander Holtzoff 
Judge 

• • • • 

38 Filed Aug 10 1954 Harry M. Hull, Clerk 

Motion of Defendant, Frances Wood Thomas, to Quash 
Return of Service of Summons and Set 
Aside Default Judgment Entered. 

The defendant, Frances Wood Thomas, by her attor¬ 
ney, Jeff Busby, moves the Court for an order quashing 
the return of service of summons on the said defendant 
in the above entitled cause, and for an order setting aside 
a default judgment entered against her therein for the 
reasons stated in her affidavit hereto attached, made a 
part of this motion, and marked Exhibit A thereto, upon 
the following grounds: 

1. The defendant was not at the time of the filing of 
this suit nor has she been since that time a resident of 
the District of Columbia. 

2. That she was never summoned as a defendant in 
this suit, and that she never authorized Jeff Busby, Jr. 
who had and was representing her in othei litigation to 
accept service of summons for her, nor has she ever rati¬ 
fied such acceptance of service of summons, nor has she 
ever filed any pleading in said action or otherwise sub¬ 
mitted herself to the jurisdiction of the Court in this case. 

3. And for other good and sufficient reasons. 

All of which appears more fully in the affidavit of said 
defendant annexed hereto as Exhibit “A”. 

/s/ Jeff Busby 
Jeff Busby, 

Attorney for Deft. 

900 F St. N.W., 

Washington, D. C. 


15 A 


Exhibit “A” 

39 Affidavit of Frances Wood Thomas, Defendant, 
to Support Her Motion on Special Appearance in 
This Action to Quash Service and Set Aside Judgment 
Entered Against Her. 

i 

Comes the defendant, Frances Wood Thomas, in the 
above styled cause and upon her oath states that she is 
named a defendant in the action, aforesaid, by plaintiffs; 
she states that she is advised that said action was filed 
against her on the 24th day of November, 1952, and that 
a summons was issued to her as a defendant on the 18th 
day of February, 1953; she is further advised that “serv¬ 
ice” of said summons was accepted for her on the 18th 
day of February, by attorney Jeff Busby, Jr. She fur¬ 
ther states that a judgment by default was entered 
against her in this action by the Court on September 9th, 
1953, in the sum of approximately $4000.00, 

Said defendant further stated on oath that she was a 
resident of the State of Maryland at the time said suit 
was filed, at the time said summons was alleged to have 
been served, at the time said judgment was entered, and 
has continued to remain a resident of said State; that she; 
knew nothing about said suit being filed; she alleges she: 
was never served with the summons of this Court to de¬ 
fend said suit, and she alleges that she never authorized 
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said attorney, Jeff Busby, Jr. to accept service of sum¬ 
mons for her in said action. She alleges that she never 
entered any appearance or filed any pleading in said ac¬ 
tion or in any manner waived her right to be personally 
served as a defendant. She therefore, prays the Court to 
quash the service of process of summons against her in 
said action, and to set aside said judgment entered 
40 against her in this action. 

/s/ Frances Wood Thomas 
Frances Wood Thomas 
Defendant 

State of Maryland 
Anne Arundel County. 

Frances Wood Thomas personally appeared before me, 
a Notary Public in and for said State and County, and 
after being sworn to state the truth, deposed and said: 
that she is a defendant in the above styled cause, that she 
has read the foregoing affidavit signed by her and that 
she knows the contents thereof; that the facts alleged 
therein of her personal knowledge are true as stated, and 
the facts alleged therein on information and belief she 
believes to be true. 

/s/ Frances Wood Thomas 
Frances Wood Thomas, 
Affiant 

Subscribed and sworn to before me this 9th day of 
August, 1954. 

/s/ Annie M. Rogers 

Notary Public in and for 
Anne Arundel County, 
Maryland. 

My commission expires the 2nd day of May, 1955. 
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41 Filed Aug 10 1954 Harry M. Hull, Clerk j 

! 

Motion of Defendant, William M . Thomas, to Quash 
Return of Service of Summons and St,t Aside 
Default Judgment Entered Her tin. 

The defendant, William M. Thomas, by his attorney, 
Jeff Busby, moves the Court for an order quashing the 
return of service of summons on the said defendant in 
the above entitled cause, and for an order setting aside a 
default judgment entered in this action against him, for 
the reasons stated in the affidavit hereto attached, made a 
part of this motion and asked to be considered therewith, 
upon the following grounds. 

j 

1. The defendant was not at the time of the filing of 

this suit nor has he been since that time a resident of 
the District of Columbia. I 

2. The defendant when he was served with summons 
in this suit on the 18th day of February, 1953, was in 
the District of Columbia in response to a summons of 
this Court and was actually in trial in Judge Tamms’ 
Court defending an action. He was illegally served with 
summons on said occasion. He has never filed any plead¬ 
ings in this case nor has he submitted himself in any 
wise to the jurisdiction of the Court in this case. All of 
which appears more fully in the affidavit of said defend¬ 
ant, annexed hereto as Exhibit “A”. 

/s/ Jeff Busby 

Attorney for Defendant 1 
900 F St. N.W. 

Washington, D. C. 

j 

• • • • 



42 Affidavit of William M. Thomas, Defendant, to 
Support His Motion on Special Appearance in 
This Action to Quash Service and Set Aside Judg¬ 
ment Entered Against Him . 

Comes the defendant, William M. Thomas, in the above 
styled cause and upon his oath states that he is named as 
a defendant in this action by the plaintiffs; that he is 
advised that said action was filed against him on the 24th 
day of November, 1952; while defendant herein was in 
the JDistriet of Columbia in response to a summons in the 
case of Kid well vs. Thomas, et al, Civil Act ; on No. 3391-51 
in this Court, and actually engaged in defending said ac¬ 
tion in Judge Tamm’s Court, in answer to the process of 
this Court, as aforesaid, on the 18th day of February, 
1953, the plaintiffs had a summons issued and served on 
defendant, William M. Thomas, in this action, in viola¬ 
tion of his rights under the law to appear in the District 
of Columbia in answer to the summons of this court and 
be free from the service of summons of process in the 
instant case of plaintiffs. As a result of the illegal sum¬ 
moning by plaintiffs, as aforesaid, in this action, on the 
9th day of September, 1953, said plaintiffs took judgment 
in this Court against said defendant, by default, in the 
sum of approximately $4000.00. 

Defendant further states on oath that he was a resident 
of the State of Marvland at the time said suit was 
filed: at the time said summons was issued and served 
on defendant, at the time the judgment was entered 
against him, and has remained a resident of Maryland 
ever since said times. He alleged that he was not 
4.3 otherwise served with summons of process in this 
case except as stated above. He says that he 
never entered anv appearance, filed any pleas or plead¬ 
ings or in anv manner waived his right to be legally 
porve^ with summons in this case. He alleges and be- 
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lieves that said summons was served in violation of his 
legal rights, and that the judgment entered thereon was 
void and without effect Affiant, William M. Thomas, 
therefore prays that the Court quash the summon served 
on him in this action, and that said judgment entered 
against him on the 9th day of September be voided and 
set aside by the Court. 

/s/ William M. Thomas j 

William ML Thomas 
Defendant. 

State of Maryland, 

Anne Arundel County. \ 

William M. Thomas personally appeared before me, a 
Notary Public for said State and County, and after being 
sworn to state the truth deposed and said: that he is a 
defendant in the above styled action; that he has read 
the affidavit above subscribed by him, that the facts al¬ 
leged in said affidavit of his personal knowledge are true, 
and the facts alleged on information and belief he be¬ 
lieves to be true. 

/s/ William M. Thomas 

William M. Thomas, Affiant. 

Subscribed and sworn to before me this the 9th day iof 
August, 1954. j 

/s/ Annie M. Rogers 
Notary Public for 

Anne Arundel County, 
Maryland. 

My commission expires the 2nd day of May, 1955. 

Exhibit “A” t-o Motion 
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44 Filed Aug 17 1954 Harry M. Hull, Clerk 

Motion 

Plaintiffs move the Court for a judgment of recovery 
against the garnishee James L. Thomas in the sum of 
$3,S14.5S with interest at six per cent on $1,231.67 from 
February 8. 1952 and with interest at six per cent on 
$2,600.00 from October 6, 1952 besides an attorneys fee 
of $390.00 and costs and for reason therefore aver that 
the garnishee was served with a writ of attachment on 
August 6, 1954 and has failed and refused to answer the 
said writ although the time for answering such attach¬ 
ment has expired. 

/s/ Arthur L. Willcher 

Arthur L. Willcher and 
Bernard Shankman 
Attorneys for plaintiff 

• • • • 

45 Filed Aug 20 1954 Harry M. Hull, Clerk 

Reply of James L. Thomas, Garnishee, to Motion for 

Judgment Against Him in the Above Staled Action. 

Comes, James L. Thomas, garnishee, in the above 
cause, and answers the motion filed against him for judg¬ 
ment 

A garnishment and writ of attachment was issued 
against him to appear and be orally examined on August 
6, 1954 at the office of Arthur L. Willcher, attorney for 
plaintiffs. On said time and place said garnishee, James 
L. Thomas did appear in person and was ready and will¬ 
ing to be examined orally and respond to all questions 
asked, but at said time and place he was advised that 
motions to dismiss and quash the services obtained 
against the defendants was pending and that a motion to 
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set aside the judgment was pending and that it would be 
improper and not in order for said garnishee to respond 
to said garnishment and attachment until said motions 
were disposed of by the Court, and for that reason gar¬ 
nishee requested a delay on taking his depositions until 
the Court disposed of the pending motions. Garnishee! 
did not fail to appear and did not fail to answer by “re¬ 
fusing” to do so as alleged in the motion herein against 
him. 

Said James L. Thomas, garnishee, requests that the 
motion be denied. 

/s/ Jeff Busby 
Jeff Busby, 

Attorney for 
James L. Thomas, 
garnishee. 

i 

• • • • 

46 Filed Sep 15 1954 Harry M. Hull, Clerk 

! 

Judgment 

Upon consideration of the plaintiffs’ motion for judg¬ 
ment of recovery against the garnishee, James L. Thomas, 
and it appearing to the Court that the motion should be 
granted, it is by the Court this 15th day of September, 
1954 

i 

Ordered that plaintiffs motion for judgment of recov¬ 
ery against James L. Thomas be and the same is hereby 
granted, and judgment is given to plaintiffs against James 
L. Thomas in the sum of $3,814.58 with interest at 6 per 
cent on $1,231.67 from February 8, 1952, and with inter¬ 
est at 6 per cent on $2600.00 from October 6, 1952 besides 
an attorneys fee of $390.00 and costs. 

/s/ F. Dickinson Letts 
Judge 


i 


i 
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47 Filed Sep 24 1954 Harry M. Hull, Clerk 

Motion of James L. Thomas, Garnishee, to Set Aside a 
Judgment Rendered Against Him as Garnishee 
in the Above Styled Action. 

Comes James L. Thomas, garnishee in the above styled 
action, and for grounds of this motion states the follow¬ 
ing points. 

1. The default judgment rendered on the 9th day of 
September, 1953 against the principal debtors in this 
action has been set aside, voided and held for naught by 
this Court, and there is no judgment in this case on which 
to issue an attachment and writ of garnishment. 

2. The garnishee aforesaid is not a principal debtor 
nor a defendant in this action but the proceeding herein 
against him was and is merely ancillary and dependent 
on a valid judgment existing against the principal deb¬ 
tors herein and when the judgment against the principal 
debtors and defendants was set aside that removed the 
basis for a judgment against this garnishee, leaving no 
legal ground on which to sustain the judgment entered on 
September 15, 1954, herein, against this garnishee. 

3. The Notice to take deposition and answer interro¬ 
gatories on which the judgment was rendered for the de¬ 
fault of the garnishee, was not legally served, having 
been served by mail on Jeff Busby, as attorney for gar¬ 
nishee when said attorney did not and had never repre¬ 
sented the garnishee, and said notice was served by mail 
on the garnishee who was a resident of Virginia, no per¬ 
sonal service ever having been had on him in the case. 
And for other causes to be shown at the hearing. 

/s/ Jeff Busby 

Attorney for Garnishee. 


I 
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48 DISTRICT OF COLUMBIA, ss: j 

Jeff Busby, attorney, personally appeared before me, I 
and after being duly sworn to state the truth deposed and 
said: that he is the attorney for James L. Thomas, gar¬ 
nish ee in the above styled action; that the facts set forth j 
in the foregoing motion of the said garnishee are true I 
when stated of his personal knowledge, and the facts 
stated in said motion on informatoin and believe he 
believes to be true. 

I 

/»/ Jeff Busby j 

Attorney for ; 

James L. Thomas, j 

Garnishee. i 

Subscribed and sworn to before me this 24th day of 
September, 1954. 


Notary Public for the District : 
of Columbia. 

HARRY M. HULL, Clerk 

By /s/ Robert C. Huey, Deputy Clerk 

• • • • 

49 Filed Sep 29 1954 Harry M. Hull, Clerk 

Amendment to Motion Filed by Garnishee to 
Set Aside Judgment. 

Comes, James L. Thomas, Garnishee, in the above! 
styled cause and amends his motion to set aside the judg¬ 
ment herein entered against him on the 15th day of Sep¬ 
tember, 1954, as follows: 

j 

Since the filing of the said motion wherein it is stated 
that said garnishee, James L. Thomas, was never served 
except by mail, on further investigation it has been 
learned that said garnishee was first served by mail, but 
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later he was duly served as garnishee personally by the 
United States Marshall for the District of Columbia, in 
the District of Columbia. 

Therefore, with this added information, the said Gar¬ 
nishee, by his attorney abandons and witharaws the No. 3 
paragraph contained in the motion, and relies on Para¬ 
graph 2, and the others parts of said motion to set aside 
said judgment. 

/s/ Jeff Busby 

Attorney for Garnishee. 

• • • • 

50 Filed Oct 5 1954 Harry M. Hull, Clerk 

Order of Court Quashing Service of Summons, and Set¬ 
ting Aside Default Judgment Against 
Defendant William M. Thomas. 

This cause came on to be heard on motion of defendant 
William M. Thomas to quash the service of summons on 
him as a defendant in this action, and for an order set¬ 
ting said a default judgment entered against him herein 
in favor of the plaintiffs. 

The Court has examined the pleadings and papers on 
file in this case, the affidavit filed with this motion, and 
has heard full statements of facts and arguments of at¬ 
torneys, for and against this motion, and the Court being 
fully advised in the premises finds the following facts: 
That the defendant William M. Thomas is a non-resident 
of the District of Columbia, having continuously resided 
in Maryland since before the filing of this action to the 
present time: that defendant William M. Thomas was in 
the District of Columbia in response to a summons of 
this Court, in the active defense of a case in Judge 
Tamm’s court in one of the Court Rooms of the U. S. 
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District Court Building, when then and there the United 
States Marshall served this defendant with a summons 
and copy of the complaint in this case. The Court fur-; 
ther finds that under these circumstances the said pur-; 
ported service of summons was illegal, void and of no; 
effect; that said defendant was not otherwise served with; 
summons in this case; that he did not enter an appear- 1 
ance nor did he file any pleadings or papers by 
51 attorney or himself. The Court further finds as a 
fact that the statement contained in the default! 
judgment “that the defendants have been duly served 
with process and that Jeff Busby, has entered an appear¬ 
ance on behalf of one defendant” was error and not le¬ 
gally true; that the said judgment by default, entered on 
the docket of this Court on the 9th day of September,' 
1953, was rendered without said defendant ever having 
been legally served with summons as a defendant in this 
case, and the Court was in error in entering said judg¬ 
ment against this defendant. 

Therefore, it is by the Court, this 5th day of October* 
1954 ORDERED, ADJUDGED and DECREED that the 
service of summons on defendant William M. Thomas be 
and the same is hereby quashed and held for naught. It 
is the further order of the Court that the judgment ren¬ 
dered in this case in favor of plaintiffs Jack Schwarz and 
Irvin Schwarz in the sum of $4,304.58, with interest, en¬ 
tered on the 9th day of September, 1953, against defend¬ 
ant William M. Thomas, be and the same is hereby set 
aside, declared null and void, and henceforth it shall be 
of no effect. 

/s/ F. Dickinson Letts 
Judge. 

i 

• • • • 


i 
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Filed Oct 12 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 12th day of October, 1954, 
that Jack Schwarz and Irwin Schwarz t/a Jack Schwarz 
and Son hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 5th day of October, 1954 in 
favor of William M. Thomas and Frances Wood Thomas, 
defendants against said Jack Schwarz and Irwin Schwarz 
t/a Jack Schwarz and Son vacating the judgments ob¬ 
tained against said defendants quashing service of proc¬ 
ess and vacating the judgment of recovery obtained 
against the garnishee, James L. Thomas. 

/s/ Arthur L. Willcher 

Attorney for plaintiffs 

• • • • 

54 Filed Oct 20 1954 Harry M. Hull, Clerk 

Motion of Defendants William M. Thomas and Frances 
Wood Thomas, Defendants, and Motion of James L. 
Thomas, Garnishee to Quash Attachment and Inter¬ 
rogatories Issued Against Them in the Above Styled 
Cause, on October 11th, 1954. 

Come the defendants William M. Thomas and Frances 
Wood Thomas, and the garnishee James L. Thomas, and 
move the Court for an order quashing attachment and in¬ 
terrogatories served on them on the 11th day of October, 
1954, in this action for the following reasons: 

1. An order has been entered by this Court, pursuant 
to a hearing on the motions of the above named defend¬ 
ants, on the 20th day of September, 1954, which order as 
to each defendant, quashed the service of summons and 
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set aside a judgment against each of the defendants, i 
There is no judgment against either of them on which to 
base the interrogatories and attachment served on them 
on the 11th day of October, therefore no legal basis for 
the proceeding attempted to be taken by plaintiffs. 

2. The judgment as to the principal debtors, the de¬ 
fendants herein, having been set aside, a motion is pend¬ 
ing and will be heard within a few days, to set aside a 
default judgment entered herein against James L. Thomas, 
garnishee, leaving no basis or legal ground, if motion is 
sustained in favor of said garnishees, on which plaintiffs! 
have a right to issue an attachment or propound inter¬ 
rogatories to said garnishee. Therefore the garnishee 
prays the Court to quash the service of attachment and 
the interrogatories served on him in this action on Octo¬ 
ber 11th, 1954. i 

/s/ Busby & Busby 
Busby & Busby 

By /s/ Jeff Busby 

Attorneys for Defendants 
and the Garnishee. 

• • • • 

55 Filed Oct 20 1954 Harry M. Hull, Clerk 

Order of the Court Quashing Service of Summons, and 
Setting Aside Default Judgment Against 
Defendant Frances Wood Thomas. 

This cause came on to be heard on the 20th day of 
September, 1954 on motion of defendant Frances Wood 
Thomas to quash service of summons on her as a defend¬ 
ant in this action and for an order setting aside a default 
judgment entered against her herein in favor of the plain¬ 
tiffs. 
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The Court lias examined the pleadings and papers on 
file in this ease, and the affidavit attached to this motion, 
and has heard full statements of facts and arguments of 
attorneys, for and against the motion, and the Court 
being fully advised in the premises, finds the following 
facts: That defendant Frances Wood Thomas is a non 
resident of the District of Columbia, she having contin¬ 
uously resided in Maryland since before the filing of this 
action to the present time; that the attorney who accepted 
service of summons for this defendant was 'without au¬ 
thority to do so, and his action in attempting to accept 
said service was disapproved by said defendant; that said 
defendant was not otherwise served with summons in this 
case: that she did not enter an appearance nor did she 
file and pleadings or papers herein by attorney or herself. 
The Court further finds as a fact that the statement con¬ 
tained in the default judgment “that defendants have 
been duly served with process and that Jeff Busby, has 
entered an appearance on behalf of one defendant” was 
error and was not legally true; that the said default 
judgment, entered on the docket of this court on the 9th 
day of September, 1953, wras rendered without said 
50 defendant ever having been served with summons 
as a defendant in this case, and the Court was in 
error in entering said judgment against this defendant 
without her having been summoned. 

Therefore, it is bv the Court, this 20th day of October, 
1954, ORDERED, ADJUDGED and DECREED that the 
service of summons on defendant Frances Wood Thomas 
be and the same is hereby quashed and held for naught. 
Tt is the further order of the Court that the judgment 
rendered in this case in favor of plaintiffs Jack Schwarz 
and Irwin Schwarz in the sum of $4,304.53, with interest, 
or approximately said amount, entered on the 9th day of 
September, 1953, against defendant Frances Wood 


29 A 


Thomas, be and the same is hereby set aside, annulled 
and declared henceforth to be void and of no effect. 

/s/ F. Dickinson Letts 
Judge. 

i 

i • i • 

j 

57 Filed Nov 4 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 4th day of November, 1954, j 
that Jack Schwarz and Irwin Schwarz t/a Jack Schwarz 
and Son hereby appeals to the United Slates Court of 
Appeals for the District of Columbia from the judgment j 
of this Court entered on the 20th day of October, 1954 in 
favor of Frances Wood Thomas, defendant against said j 
Jack Schwarz and Irwin Schwarz t/a Jack Schwarz and 
Son, plaintiff vacating the judgment obtained against said 
defendant and quashing service of process. 

/s/ Arthur L. Willcher 

Attorney for plaintiffs 

i 

• • • • 

59 Filed Nov 13 1954 Harry M. Hull Clerk 

Statement of Errors 

The Court erred in vacating the judgment against the 
defendants and in quashing the attachments issued 
against the garnishee, James L. Thomas. 

/s/ Arthur L. Willcher 

Arthur L. Willcher and 
Bernard Shankman 

• • • • 
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1 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JACK SCHWARZ, et aL, Plaintiffs, 

v. 

WILLIAM M. THOMAS, et al., Defendants. 

Civil Action No. 5307-52 

Washington, D. C., 

Monday, September 20, 1954. 

The above-entitled cause came on for hearing, on mo¬ 
tions to quash return of service and to set aside default 
judgment, before the Honorable F. Dickinson Letts, a 
Judge of the United States District Court, at 11:50 
o’clock a. m. 

APPEARANCES: 

ARTHUR L. WILLCHER, ESQ., 

BERNARD SHANKMAN, ESQ., 
for the plaintiffs. 

JEFF BUSBY, SR., ESQ., 

JEFF BUSBY, JR., ESQ., 
for the defendants. 


2 PROCEEDINGS 

THE CLERK: Schwarz v. Thomas. 

MR. BUSBY, SR.: Your Honor, there are two mo¬ 
tions presented to the Court at this time in this case of 
Schwarz v. Thomas, No. 5307-52. Since they are some¬ 
what different, I desire to direct the Court’s attention 
to the motion of Frances Wood Thomas first. 

Frances Wood Thomas was one of the defendants. She 
was not in the city, so far as I remember; at least, the 
marshal had a summons for her as a defendant in this 
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case, and he came to us with the summons, that is, my 
son and myself, and asked where she was and expressed 
his wish to have us, or one of us, accept service on the 
summons if we represented her in the case. 

We explained to the United States Marshal that we 
represented the Thomases in another case that was then 
on trial before Judge Tamm and that perhaps they would 
be in, at least he would, shortly, but she probably would S 
be there that afternoon. He asked my son if he would ! 
accept service of the summons in this other case which 
had been filed, but which we had had no connection with 
and had had no instructions about. 

Assuming that we would probably represent them, my j 
son said, “I will accept service for what it is worth,” or j 
words to that effect; in other words, just leave off j 
3 that idea, but that is what he said, “I will accept j 
service for her.” He had had no instructions, had 
no conversation with her and no direction to accept serv¬ 
ice. Just assuming it would be all right, he signed the j 
paper accepting service. 

We heard nothing from her and we didn’t report to j 
her then. I never talked to her about it, and I don’t know 
that he ever talked to her about the case, except we did 
receive recently a demand that we file a motion, since; 
she was a resident down in Maryland and was at the; 
time and had been for some time before, a motion to ask 
the Court to quash the service. 

In the meantime, assuming that we were the attorneys! 
in the case, Mr. Willcher and his associate, counsel for; 
the plaintiffs, go ahead and continued to send us papers: 
and notice of intention to take a default judgment, and; 
so on and so forth. 

Well, I don’t know just what was said over the tele¬ 
phone, but to Mr. Willcher I wrote this letter on the 14th 
of December, 1953: i 
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“Mr. Arthur L. Willcher, 

Attorney-at-Law, 

Investment Building, 

Washington, D. C. 

“Dear Mr. Willcher: 

“I have your notice in Civil Action No. 5307-52, 

4 Schwarz versus William M. Thomas and wife, giv¬ 
ing notice of intention to take depositions of de¬ 
fendants on December 29, 1953 at your office. 

“I am not the attorney for these defendants in this 
case and never was such. I filed no answer for them in 
the complaint, never entered an appearance and have had 
nothing to do with the case from its inception. At the 
time the action was filed, I was trying a case in the 
United States District Court for the Thomases. The mar¬ 
shal came to me and asked the whereabouts of the de¬ 
fendants. I told him they would soon be in court. The 
marshal then explained that he had what he had and 
that he wanted to serve them with the summons in your 
case,” that is, this case that we have here. 

“Without ever having discussed your case with the 
Thomases, I volunteered to accept service for them as 
their attornev.” 

•j 

My son accepted the service, but it was our conversa¬ 
tion with the marshal, this idea, then and there. 

“However, when I discussed the matter with the 
Thomases, they felt I should not have accepted service 
for them, and they expressed no interest in my repre¬ 
senting them in defending in the action, so I did nothing. 
Rather than contest the service, they let the thing go 
along and you took judgment by default,” that is, along 
in August. 

I might interpolate that in that judgment, he 

5 recites that I had appeared as their attorney, 
which was erroneous, maybe with good intentions, 

but in the judgment he recites that I had entered my 
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appearance as their attorney. I haven’t done anything, 
only what I have read. 

“What they will do in the future I do not know. I 
tried to adjust the account of Schwarz with your firm for 
Thomas but it did not work out, and he called my efforts 
off, as you remember. Since then, he has not contacted 
me about any business and I do not represent him in any 
matter, and especially is this true in the Schwarz case, 
as explained above. It was my intention to represent him 
and I thought I was doing what I should. 

“It is not my purpose to be in Washington January 
29th. I thought you were due a full explanation in the 
above matter.” 

Now, we entered no appearance. We did nothing ex¬ 
cept receive papers continually from Mr. Schwarz reciting 
that we were the attornevs. He could have been misled 
on that proposition by reason of the fact that the process' 
or the summons was accepted by my son. 

The only question is this: Would that writing on the 

summons, without any authority, and contrary to the 

wishes of the defendants, constitute an appearance? If it 

does, of course, they would be stuck. If it does not, then 

there is no warrant for saying that we had apJ- 

6 peared or either of us had appeared as attornevsl 

In this case, I call your attention to a section of 

Flaherty on District of Columbia Practice. It is in VoF 

ume 4 at page 95. Your Honor went into this matter very 

throughly, and Flaherty quotes a decision rendered by 

vourself in Martin versus Martin. 

• 

There had been a default in that case. I assume that 
the court in that case took the view that since this de¬ 
fendant was not present, she couldn’t be bound by de¬ 
fault where she had no interest in the matter and no 
knowledge about it 

I will read from Flaherty, and you may remember the 
facts in your decision: 



34 A 


“The eases described below are given merely as typical 
illustrations or as cases of interest, and do not purport 
to cover the subject to any large extent. Thus, in an 
action for alienation of affections, service of process was 
made on an attorney who had represented the defendant 
in a previous separate action,” identical, “and who noted 
acceptance of the service for the defendant on the origi¬ 
nal summons in the present action. 

“Subsequently a default was entered against the de¬ 
fendant and an inquisition was ordered to assess dam¬ 
ages. Thereafter, the defendant moved to quash the 
service of summons as described above, on the ground 
that the defendant had not been served personally 
7 with summons, and had not authorized anyone to 
accept service of summons in this case. The mo¬ 
tion to quash the service of summons was accompanied 
by an affidavit of the attorney • • • “—of course, the 
attorneys present could make the affidavit, but this was 
accompanied by an affidavit of the defendant—” • • • 
who had accepted the purported service, in which he 
stated that he had mistakenly assumed that this action 
in accepting such service would be ratified by the de¬ 
fendant, and that he did not have express authority to 
accept such service on behalf of the defendant, and that 
the defendant had refused to ratify his action in accept¬ 
ing service of summons as aforesaid. 

“Upon a hearing on the motion to quash the service of 
summons, Judge Letts granted an order to quash the 
service of summons in this case.” 

That was in Martin versus Martin, decided November 
16, 1943. 

Tf that course had not been taken by the Court, it 
would be a funny situation, where a summons could be 
accepted by anybody, that the defendant would be bound, 
though they were not in the State or jurisdiction. So 
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that is the situation with regard to the defendant Mrs r 
Thomas. 

I call your attention particularly to the fact that a 
judgment had already been entered, that a default had 
been entered against this party, and an inquisition was 
ordered to assess damages, which is largely the sit- 
8 nation here, except the damages claimed were as¬ 
certainable. ; 

Mr. Thomas was a defendant in this particular case 
that w T e were trying, and I will allude to that directly. 

It appears that he was served by the marshal with 
summons, but at the time—the judge, incidentally, re¬ 
marked that the summons was no good, but that wasn’t 
involved in the case we were trying, for the simple rea¬ 
son here is the defendant in the presence of the Court 
being served with a summons in another case when he 
was a foreign resident 

Of course, I take it that it is not necessary for me to 
belabor the Court with what the law is on the question 
of one being free from the service of process of a court 
when he is in a jurisdiction attending on the business of 
the court. 

Hollidge v. Crumpler, 63 Appeals, D. C. Reports, page 
330, is very full, fair and complete on the subject. It 
quotes several decisions. In it the court says: 

“We agree with the ruling of the Municipal Court. 
The defendant in error, Mr. Crumpler, upon being ap¬ 
prised of the accident,” and so forth, “came from North 
Carolina to the District of Columbia and was there served 
with summons,” and the court says: “It is a unuiversally 
recognized principle that a witness while attending a trial 
in a State other than that of his residence to give evi¬ 
dence enjoys immunity from service of civil process in 
the foreign State.” 


i 
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He and the son were sued in that case to recover 

9 damages against them because of the son’s accident 
in the District of Columbia. 

Further, in the D. C. Appeals case, Engle v. Manches¬ 
ter, 46 Appeals, D. C., 220, the court says: 

“Suitors and witnesses not residents of the District of 
Columbia are exempt from the service of all forms of 
civil process during their attendance before any judicial 
tribunal in the District and for a reasonable time in going 
and returning.” 

Now I specifically want to read the quote from 50 
corpus Juris, page 547, quoted by the respondent to this 
motion. Our court said, quoting from Corpus Juris: 

“Witnesses in attendance on a court outside of the 
territorial jurisdiction of their residence are immune 
from service of civil process while attending court, and 
for a reasonable time before and after, in going to court 
and returning to their homes, and this immunity is not 
taken away by a statute prohibiting arrest of persons 
attending courts as witnesses. In the absence of an ex¬ 
press statute controlling the matter, the rule has gener¬ 
ally been held to apply with equal force whether the wit¬ 
nesses are voluntary or subpoenaed witnesses.” 

Now T want to impress this on the Court: 

“The rule also applies without regard to the character 
of the defense which the witness may set up,” and so 
forth. 

10 Now there is a quotation in the authorities which 
says that they have got to show’ a defense in order 

to seonre relief from their erroneous summons. That 
isn’t the law T in this jurisdiction, it has been susrsrested in 
some, but certainlv isn’t in this jurisdiction. T don’t have 
the case with me. but it has been absolutely and directly 
uassod on bv our court that vou don’t have to show your 
dofense in order to show r vour risrht to be legally brought 
into court. 



The United States Supreme Court—and just one more 
paragraph and I will be through—as early as 1916 covers 
that subject: 

“In our opinion, the decision of the District Court was 
correct.” 

This is the case of Stewart v. Ramsey, 242 U. S. 129: 

“The true rule, well founded in reason and sustained 
by the greater weight of authority, is that suitors, as 
well as witnesses, coming from another State or jurisdic¬ 
tion, are exempt from the service of civil process while in 
attendance upon court, and during a reasonable time in 
coming and going.” 

He quotes a leading authority, Halsey v. Stewart: 

“The State courts, with few’ exceptions, have followed 
this rule, applying it to plaintiffs as well as defendants, 
and to witnesses attending voluntarily as well as those 
under subpoena.” 

Then a great array of authorities are cited, and 
11 finally the court says: 

“The privilege which is asserted here is the privi¬ 
lege of the court, rather than of the defendant. It is 
founded in the necessities of the judicial administration, 
which would be often embarrassed, and sometimes inter¬ 
rupted, if the suitor might be vexed with process while 
attending upon the court for the protection of his rights, 
or the witness while attending to testify.” 

Now’, Federal, Circuit and District Courts have con¬ 
sistently sustained this privilege. Now the only thing 
that they could possibly raise in opposition to this special 
appearance here for the purpose of presenting these mo¬ 
tions, the first appearance that we have made in the case 
as explained and understood by Mr. Willcher. 

T have no criticism of him and I don’t particularly 
relish him saying things about me that are critical. But 
this is a case where Mr. Thomas had owed several persons. 
We had tried to negotiate a settlement of this claim. We 
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were involved in the lawsuit. We didn’t know whether 
we would recover anything or not. But Mr. Willcher, for 
his client, was contacted by my son and Mr. Thomas. He 
was threatening to sue on this case, as I understand. 

We had proceeded with the trial of the other case 
hoping to recover some money. The only question was as 
to whether he would get some of the money or all 

12 of the money if we recovered anything. We didn’t 
know we would recover. We fortunately, did re¬ 
cover a little money for Mr. Thomas. 

But that is beside the question here today. The only 
thing we are presenting is that this is our first, special 
and only appearance in this case and that is for the 
purpose of presenting the motion of Mrs. Thomas and 
the motion of Mr. Thomas to quash the service and set 
aside the default judgment obtained as a result of this 
reputed service which never existed. 

THE COURT: Mr. Willcher. 

MR. WILLCHER: May it please the Court, these 
citations which Mr. Busbv has read to the Court are not 
cited anywhere in my memorandum of authorities, but 
apparently were found today for the first time. 

The facts as Mr. Busby gave them initially in his open¬ 
ing statement and as shown by the letter are in conflict. 

Prior to this suit being filed, there was a discussion in 
which the Busby firm represented the Thomases in this 
matter, and there was an agreement arrived at. At least, 
We felt there was an agreement arrived at anyhow. That 
agreement was not abided by. 

During the term of those discussions, they apparently 
represented the Thomases in this particular matter, and 
you will see in their letter which Mr. Busby read to the 
Court, to which I made no objection, he says: “I 

13 tried to adjust the account of Schwarz with your 
firm for Thomas, but it did not work out, and he 

called my efforts off.” 
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This suit was then filed and while Mr. Busby was in 
the course of representing the same defendants in dif¬ 
ferent litigation in this court, the marshal came in to 
serve him. Apparently the marshal served one of the 
defendants, and Mr. Busby volunteered to enter an ap¬ 
pearance or accept service on behalf of the other. 

Mr. Busby is an attorney of many years standing and j 
he is an officer of this court, and for him to come in and j 
cavalirly state I volunteered to enter an appearance, I 
discussed it with my clients, they afterwards told me j 
they didn’t want to do anything about it and T shouldn’t j 
have done what I did and I did nothing, and to sit back j 
for a vear and a half and let this Court and evervone 
else labor under the impression that he was acting as 
an attorney in this case, when, as a matter of fact, he 
was a pure volunteer, is, I think, an infringement upon 
the good judgment of everyone. How he can permit him¬ 
self to be in a position like that without taking some ac¬ 
tion, without notifying the Court in some manner that 
lie had no authority, is beyond my comprehension. 

Now t here is what Mr. Busby says in his letter, and 
T think it is of extreme importance: j 

“Without ever having discussed your case with; 
14 the Thomases, I volunteered to accept service for: 

them as their attorney. This I did then and there.; 
However, wiien I discussed the matter with the Thomases, 
they felt I should not have accepted service for them and 
they expressed no interest in my representing them ini 
defending the action, so I did nothing. Rather than con-; 
test the service, they let the thing go along and you tooki 
judgment by default. What they will do in the future Ii 
do not know.” j 

So that on the very day that the marshal came in there 
and gave the papers to Mr. Thomas and to Mr. Busby,! 
they had immediate knowledge that this case w T as pending 
and apparently they discussed the matter with an attor¬ 
ney who represented them from time to time and they 


I 
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deliberately let the matter go by default. 

That was done, I think, in February of 1953, a year 
and a half ago, January-February, 1953, quite sometime 
ago, anyhow. 

May they at the end of a year and a half come into 
court and say I finally decided what I want to do in this 
matter? I have finally decided that I am going to contest 
service and ask the Court to vacate the judgment. 

How long may they wait before they ask to take ad¬ 
vantage of any privilege they may have? Forever? Is 
there any limitation? I say there is, Your Honor. 

THE COURT: If they are not in court, they 
15 don’t have to ask for anything. 

MR. WILLCHER: They are in court. That is 
the very point. 

If you will look at the points and authorities in op¬ 
position, this is not a novel proposition by any token. 
You will notice, first of all, that neither of the attorneys 
has filed any affidavit in this case setting forth that he 
was not their attorney at the time of service of process. 
He makes that statement in open court, without any veri¬ 
fication. 

Now the rule is this, citing 42 American Jurisprudence, 
at page 135, Section 156: 

“An exemption or privilege from service of civil process 
is regarded as a personal privilege or exemption which 
may and will be -waived if not claimed at the proper 
time by the person in whose favor it runs, as by a mo¬ 
tion to quash the service. An objection by the defendant 
that he is privileged from the service of process in the 
action is not available where he permits judgment to go 
by default after being served. The service of process on 
one who is privileged or exempt from service is not void 
but voidable,” and that is the uniform law throughout 
the United States. 

You will find no decision in this jurisdiction or any- 
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where else to the contrary. Certainly if after he is ! 
served with process he comes into court, prior to i 

16 the entry of default or even after the entry of de- i 
fault, and asks the court to vacate the default 

within a reasonable time, claiming that he was exempt I 
from service of process and served under these circum- ! 
stances, the court will give him relief. 

You will notice in the Martin case, which Mr. Busby I 
cited to the Court, the motion was served prior to the i 
entry of judgment. It was after default but prior to the 
jury of inquisition and apparently within a short time ! 
after he was served. And I cited a number of cases. 

And the reason for it is obvious, that the defendant 
is required by law to take some action. He can’t just 
sleep on his rights and let other people move and go to 
expense, let the statute of limitations run, and things of 
that sort, and then come into court at any time that it 
suits his convenience and say you don’t have a valid 
judgment. 

The court makes him act with diligence, and with re¬ 
spect to the claimed unauthorized entry of appearance, 
American Jurisprudence, which I also cited, says this: 

“The unauthorized appearance of an attorney for a 
party may constitute sufficient cause for direct relief from 
a judgment only where the party is not estopped to ques¬ 
tion the attorney’s authority to represent him. Such re¬ 
lief may also be precluded by a ratification of or ac¬ 
quiescence in the unauthorized appearance after notice 
thereof.” 

Mr. Busby in his letter dated December 14, 1953, 

17 nine months ago, says that on the very day that he 
accepted service of process in her behalf, he told 

her about it and she said she wasn’t going to do anything.: 
She acquiesced apparently in his accepting service of 
process. If she had not acquiesced, she would have told 
Mr. Busby: Mr. Busby, you have made a mistake. You 
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rectify it; or she would have said: Mr. Busby, I want 
this service of process set aside. But as a matter of de¬ 
liberate choice, they did nothing, according to Mr. Busby’s 
letter. 

And I call to Your Honor’s attention Rule 60 (b) of 
the Federal Rules of Civil Procedure, which provides 
that: 

“On motion and upon such terms as are just, the Court 
may relieve a party or his legal representative from a 
final judgment for the following reasons: 

1. Mistake, inadvertence, surprise or excusable neglect; 

2. Newly discovered evidence which by due diligence 
could not have been discovered in due time to move for 
a new trial under Rule 59 (b); 

3. Fraud, misrepresentation or other misconduct of an 
adverse party; 

4. The judgment is void; 

5. Any other reason justifying relief from the opera¬ 
tion of the judgment. 

The motion shall be made within a reasonable 
IS time and for reasons 1, 2, and 3, not more than 
one year after the judgment, order or proceeding 
was entered or taken.” 

Now these people have had notice of this proceeding 
for a year and a half and did nothing. Can the Court 

sav that thev acted within a reasonable time? That thev 

* + • 

have acted to preserve their rights, to prevent the plain¬ 
tiff from unnecessary expense, undue burdens, undue 
hardship on the court? 

I sav thev cannot. 

Furthermore, Rule 61 of the same rules says this: 

“No error or defect in anything done or omitted by 
the Court or by any of the parties is ground for vacating, 
modifying or otherwise disturbing a judgment or order, 
unless refusal to take such action appears to the court 
inconsistent with substantial justice. The Court at every 
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stage of the proceeding must disregard any error or de¬ 
fect in the proceeding which does not affect the substan¬ 
tial rights of the parties.” 

Now Mr. Busby says that somewhere we have cited a 
rule that they must file an answer. That rule is a rule ! 
of this court. It is Rule 9 (g), found on page 8: I 

“A motion to vacate an entry of default or a judgment 
by default, or both, shall be accompanied by a verified j 
answer setting up a defense sufficient if proved to bar the i 
claim in whole or in part” 

19 That rule is nothing but a codification of the 
common law. i 

In Cockrell v. Fellah, found in 60 Appeals at 210, the 1 
defendant failed to answer a complaint and a judgment 
was had against him by default and he moved to vacate ! 
it. The Court said: 

“As a ground for the motion, he alleged that he was in¬ 
capacitated by illness at the time when his answer should 
have been prepared, and was unable to confer with his 
counsel in order to prepare the same. The Court over-: 
ruled the motion. The record fails to disclose the terms 
of Cockrell’s proposed answer.” It was affirmed on ap¬ 
peal. 

And in Bush v. Bush, in 61 Appeals at 357, where thej 
defendant also sought to set aside a default judgment,! 

* i 

the Court said: 

“It is settled law that an application to vacate a judg-; 
ment is addressed to the sound legal discretion of the 
trial court, and while that court may set aside a decree 
pro confesso, the party in default should show good 
cause before the default should be set aside.” 

The Court further said: j 

“The failure to file an affidavit of his client i* signifi¬ 
cant,” and T sav it is significant that the attorney filed 
no affidavit in this case. 

And the reason for these various things is oh|- 



20 vious. The Court doesn’t do a vain thing. The 
Court doesn’t vacate a judgment where there is no 

defense to the claim because to do so is the doing of a 
vain thing. The Court will not find, I don’t think, if it 
searches all the authorities anywhere, that service of 
process upon a person who is attending upon court in 
another jurisdiction is void. The rule is clear by all of 
the cases that though it is voidable, it is a privilege which 
must be asserted and, if not asserted, it is waived and the 
time to assert it is prior to a default or prior to judgment 
or in any event within a reasonable time, and in this par¬ 
ticular instance, by the letter of Mr. Busby dated as much 
as nine months ago, it was shown that it was deliberate 
on the part of the defendants that they were not going to 
assert any privilege and they permitted all of this action 
to be taken, knowing that it was being taken, without any 
care about it, because they understood and realized that 
if they asserted their privilege, that sooner or later there 
would be a judgment against them nevertheless, and 
therefore they took no action. 

Why should these people after a year and a half, owing 
this honest debt, after the plaintiff has been put to a 
great deal of time and trouble and expense, be permitted 
to come into court and ask on a purely technical ground 
that these judgments be vacated, without asserting to the 
Court that if the Court does vacate the judgment, 

21 that they have a valid defense to the claim. What 
excuse do they offer to the Court for having waited 

a year and a half before having taken any action? 

Nowhere in the record will Your Honor find the slight¬ 
est scintilla of any reason for having waited a year and a 
half before taking any action. They don’t say they were 
sick. They don’t say they were incapacitated. They 
don’t say they were bankrupt. They don’t give any rea¬ 
son at all why they permitted this time to expire, and I 
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submit that the Court should not and cannot in all good 
conscience grant the relief which these people have prayed 
for, because they are not entitled to it. 

THE COURT: The Court thinks the circumstances 
which have been explained to the Court require that each j 
of these motions should be granted. Mr. Busby will pre- ; 
pare the orders. 

MR. WILLCHER : If Your Honor please, we will have j 
to appeal from a decision of that type. Would Your i 
Honor set a supersedeas bond? j 

MR. BUSBY, SR.: I don’t understand what he means j 
by a supersedeas bond. j 

THE COURT: Is there anything except costs— i 

MR. WILLCHER: No, Your Honor. The only thing I 
is this. 

THE COURT: —a cost bond? 

22 Would it be more than a cost bond? 

MR. WILLCHER: I wouldn’t think so, but we 
wouldn’t want to have the Court act upon a judgment 
which has been taken against the garnishee in this case, 
too, to release those funds. j 

MR. BUSBY, SR.: That would be another matter, of 
course. 

THE COURT: I have only acted on these motions. 

MR. BUSBY, SR.: I want to be informative and help¬ 
ful in both ways. I expect, of course, to present a motion : 
to let the Court deal fairly with the other matter on a 
basis of its own merits, and I don’t believe we can antici¬ 
pate that at this point. 

THE COURT: As far as I can see now, all you need 
to do is to file a cost bond. 

MR. BUSBY, SR.: We ask nothing else. 

THE COURT: And it think it usually is $250, isn’t it? 

MR. WILLCHER: Yes. The only thing is this. Your 
Honor. We would not want the Court to go any further 
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and release things which we have attached without giving 
us the opportunity to have the Court of Appeals pass 
upon this, because in the event the Court does release 
these other funds, we might have a judgment which is 
purely empty. 

THE COURT: Of course, I haven’t taken any 

23 such action. 

MR. WILLCHER: Except Your Honor has va¬ 
cated the judgment. 

THE COURT: Yes. I don’t know what else I should 
do. 

MR. WILLCHER: I think Your Honor in your order 
could include a provision that the judgment against the 
garnishee shall not be vacated or acted upon until the 
Court of Appeals has had a chance to act upon Your 
Honor’s ruling in this case. 

THE COURT: That hasn’t been before me this morn- 
ing. 

MR. WILLCHER: No. I am bringing it before Your 
Honor this morning, because the rule under which the 
Court vacates a judgment says upon such terms as are 
just. We would like to maintain the status quo until that 
matter can be passed upon by the Court of Appeals. 

MR. BUSBY, SR.: I can’t see any legal point in the 
contingent being urged on the Court. I don’t believe the 
question raised by the pleadings, the motion, the reply 
and— 

MR. WILLCHER: They are certainly raised in the 
points and authorities. I have cited the rule. 

THE COURT: If you think something can be done 
along that line, you prepare it and submit it to Mr. 
Busby, and when he has his orders, bring them to me. 

MR WILLCHER: The rule I have cited states 

24 our position, that the Court may relieve a party 
or his legal representative upon such terms as are 

just. 
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THE COURT: But you are asking me to talk about 
relieving somebody else, the garnishee, and that isn’t 
involved. 

MR. WILLCHER: No, sir. We are asking the Court 
to protect the plaintiff, not the garnishee, to protect the 
plaintiff in the assets which he has attached. 

THE COURT: You figure out what you think will do 
the job for you and Mr. Busby. 

MR. WILLCHER: Very well, sir. 

MR. BUSBY, SR.: Without involving us, I don’t think 
we have asked for any relief for James Thomas and I 
don’t believe we can incorporate any kind of an arrange¬ 
ment in a judgment sustaining a motion to dismiss. I 
would rather take that up and not—I am not criticizing 
Mr. Willcher, but he seems to be a little irritated at me 
about something. 

MR. WILLCHER: I am irritated at you about accept¬ 
ing service and not doing anything about it and waiting 
a year and a half. 

THE COURT: Yes; let me have orders accomplish¬ 
ing what I have done this morning. You gentlemen figure 
out the next step. 

(Whereupon, at 12:30 p. m., the hearing in the above- 
entitled matter was concluded.) 
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QUESTIONS PRESENTED 


The questions for decision as stated by the appellant 
are acceptable to the appellees. 


Statement of the Case 

The Statement of the case in appellant’s brief is suffi- i 
cient to place the questions in the case before the Court, | 
and therefore acceptable to the appellees. j 


! 

Statement of Points 


1 . ' 

i 

The privilege of freedom from service of process given 
non-residents while attending Court in the District of, 
Columbia, is a privilege which they can rely on, and is not j 
waived by failing to come into court immediately and 

moving to quash the summons. j 

2 . | 

Where defendant asserts that an unauthorized accept-: 
ance of service by an attorney who represents her in 
another and separate lawsuit the service does not become 
good service by delay in moving to quash it. 

3. 


The proceedings of attorney for plaintiff to take steps 
in a suit where there is no legal service of summons does 
not require defendant to show a meritorious defense to 
the cause of action filed by plaintiff. 


i 


i 
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for the District of Columbia 
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- I 

APPELLEES’ BRIEF 

STATEMENT OF THE CASE 

The facts are briefly stated in Appellant’s appendix 1 
on pages 30A to 38A and in the motions and supporting' 
affidavits of appellees, concerning the matters before this: 

j 

j 

i 



Court on these appeals. As to Frances Wood Thomas, 
pages 14A to 16A and as to William M. Thomas, pages 
17A to 19A of appellant’s appendix. 


ARGUMENT ON APPELLANT’S QUESTION NO. 1 

Regardless of the position taken by the courts in some 
of the States, it is settled that the federal courts and the 
courts in the District of Columbia have adopted the fol¬ 
lowing rule: 

“The true rule, well founded in reason and sus¬ 
tained by the great weight of authority, is that suit¬ 
ors, as well as witnesses, coming from another state 
or jurisdiction, are exempt from service of civil proc¬ 
ess while in attendance upon court, and during a rea¬ 
sonable time in coming and going.” 

Quoted in Hollidge v. Crumpler, 63 App. D. C., 330, 
72 F. 2d 381 from the case of Stewart v. Ramsey, 242 
U.S. 128, 37 S. Ct. 44. 

Quoting from Hollidge v. Crumpler again 

“In Hale v. Wharton (C.C.) 73 F. 739, it is said: 
‘It is, perhaps, not too much to say that no rule of 
practice is more firmly rooted in the jurisprudence 
of the United States courts than that of exemption 
of persons from the writ of arrest and of summons 
while attending upon courts of justice, either as wit¬ 
nesses or suitors.’ ” 

/ “In Engle v. Manchester, 46 App. D.C. 220, it was 
/ held by this court that suitors and witnesses not resi¬ 
dents of the District of Columbia are exempt from 
the service of all forms of civil process during their 
attendance before any judicial tribunal in the District 
and for a reasonable time in going and returning. 
* * * It was remarked by the court in that case ‘the 
tendency has been constantly to enlarge the right of 
privilege so as to afford full protection to suitors 
and witnesses from all forms of process of a civil 
character before any judicial tribunal and for a rea- 
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sonable time in going and returning. No one should 
be deterred from attending the place of trial by 
reason of liability to be sued in a foreign or distant 
jurisdiction’.” 

In Stewart v. Ramsey, supra, it is stated: 

“The privilege which is asserted here is the privi¬ 
lege of the court, rather than of the defendant. It is 
founded in the necessities of judicial administration, 
which would be often embarrassed, and sometimes in¬ 
terrupted, if the suitor might be vexed with process 
vrhile attending upon the court for the protection of 
his rights. * * * Since this decision, the Federal 
circuit and district courts have constantly sustained 
the privilege.” (citing authorities). 

In Diamond v. Earle, 217 Mss. 499, 105 N.E. 363, Ann 
Cas 1915 D, 984 it is stated: 

“The rule is an ancient one. * * * It is not merely 
a privilege of the person; it is a prerogative exerted 
by the sovereign power through the courts for the 
furtherance of the ends of justice. * * • The reason 
on which the rule rests is broad and inclusive of 
plaintiffs as well as defendants. It is as important 
to the administration of justice that foreign plaintiff 
should be protected in making a full presentation of 
their cases as it is that parties defendant should be 
given this protection.” 

The above case is quoted from and fully approved by 
the United States Supreme Court in Page Co. v. MacDon¬ 
ald, 261 U. S. 446, 43 S. Ct. 416. 

50 Corpus Juris 548: “In the majority of jurisdic¬ 
tions the rule is now established that, like witnesses, 
suitors, in attendance in a court outside of the terri¬ 
torial jurisdiction of their residence, are immune 
from service of process, while attending court, and 
for a reasonable time before and after, in going to 
court and returning to their homes.” (citing many 
Federal cases). 
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The service of summons on appellee William M. 
Thomas in the court room at a time when he was engaged 
in defending a case there on trial was ineffective. Being 
a non resident of the District of Columbia he was immune 
from such service. 


WAS ACCEPTANCE OF SERVICE FOR FRANCES 
WOOD THOMAS BY UNAUTHORIZED 
ATTORNEY BINDING ON HER? 

A very similar situation arose in the case of Martin v. 
Martin, D.C. D.C., Civil No. 20,635 decided by Judge 
Letts. Flaherty in Vol. 4, pages 95-96 said: 

“Thus, in an action for alienation of affections, 
service of process was made on an attorney who had 
represented the defendant in a previous but separate 
action and wdio noted acceptance of the service for 
the defendant on the original summons in the present 
action. Subsequently a default w T as entered against 
the defendant and an inquisition -was ordered to as¬ 
sess damages. Thereafter the defendant moved to 
quash the service of summons as described above, on 
the ground that defendant had not been served per¬ 
sonally with summons, and had not authorized any¬ 
one to accept service in this case. The motion to 
quash service of summons was accompanied by affi¬ 
davit of the attorney who had accepted the purported 
service in which he stated that he had mistakenly as¬ 
sumed that his action in accepting such service would 
be ratified by the defendant, that he did not have 
express authority to accept such service on behalf of 
the defendant and that the defendant had refused to 
ratify his action in accepting service of summons as 
aforesaid. Upon a hearing on the motion to quash 
the service of summons Judge Letts granted an order 
to quash the service of summons in this case.” 

As in the Martin case it was logical to assume that the 
appellee Frances Wood Thomas would ratify the ac- 
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cepted service of the summons by the attorneys who were 
representing her in the other case, then being tried. How¬ 
ever, she did not and from her affidavit (Appl. Ap. 16A) 
and her motion based thereon she refused to ratify the 
service. This she would have had a right to do even if 
she had not been a resident of Maryland. 

WERE APPELLEES REQUIRED TO SHOW A GOOD 
DEFENSE TO THE ACTION BEFORE THEIR 
MOTION TO QUASH COULD BE GRANTED? 

i 

j 

Appellant’s argument is that a good defense must have 
been alleged and shown by appellees, under the facts in 
this case, before their motions should have been granted. 
This would nullify the legal principle on which they, as 
nonresidents of the District of Columbia, were entitled to 
have their motions sustained. The two cases cited by 
Appellant, Cockrell v. Fallah, 60 App. D.C. 210, and Bush 
v. Bush, 61 App. D. C. 357, have no application. In each 
of these cases all parties were residents of the District, 
and the defendants each was personally served with sum¬ 
mons about which there was no question of the legality 
of the service. 

IT IS A MATTER OF DISCRETION OF THE TRIAL 
JUDGE IN GRANTING MOTIONS TO 
QUASH IN MOST CASES 

i 

The basic law applicable seems to have left no discre¬ 
tion to the trial judge, and required that he grant the 
motions of the appellees. Even if there could have been 
any question about this and if discretion was to have 
been exercised he exercised his discretion in compliance 
with the general law and the law- of the District. The 
fact that attorneys for appellants proceeded vigorously 
without legal service on appellees, even after they had 
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been pointedly told the true situation, did not militate 
against the appellees. The Federal Rules of Civil Proce¬ 
dure: 12(b) cited by appellants has no application. It is 
not a question of “(5) insufficiency of service of process” 
in this case. The appellees, under the circumstances and 
facts in this case, were immune from the service of sum¬ 
mons. “Suitors while attending court outside of the ter¬ 
ritorial jurisdiction of their residence, are immwne from 
the service of civil process.” 50 C.J. 548. Hollidge v. 
Cnimpler, 63 D. C. 330, 72 F. 2d 381. 

SUMMARY OF ARGUMENT AND CONCLUSION 

The action of Judge Letts in sustaining the motions of 
the appellees was strictly in accord with the law in the 
District of Columbia. Much of the discussion in the brief 
for appellant does not relate to the points before the 
Court on appeal. The argument as to the law, as cited 
in the authorities by the appellant, is contrary to the law 
in the District of Columbia. The action hv Judge Letts 
in sustaining the motions of the appellees was correct and 
the cases should be affirmed. 

Jeff Busby, and 
Jeff Busby, Jr., 

Attorneys for Appellees. 

706 Washington Loan & Trust Building, 
900 F Street, N. W., 

Washington, D. C. 
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